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CARTEL DAMAGE CLAIMS
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FIRMS KEY FIGURES
LEADING

Araiijo e Policastro Advogados Bruno Lanna Peixoto
Bruno Maggi Advogados Bruno Oliveira Maggi

EXCELLENT
Cescon, Barrieu, Flesch & Barreto Advogados Helena Abdo, Joyce Midori Honda, Ricardo Lara Gaillard
Demarest Advogados Bruno Drago, Daniel Andreoli, Paola Pugliese
Dinamarco, Rossi, Beraldo & Bedaque Advocacia Céandido Rangel Dinamarco, Stefania Lutti Hummel
Grinberg Cordovil Advogados Leonor Cordovil, Mauro Grinberg
Machado Meyer Advogados Eduardo Perazza, Eliane Carvalho, Glaucia Coelho, Tito Andrade
Magalhaes e Dias Advocacia Francisco Niclés Negrao, Gabriel Nogueira Dias
Marchini Botelho Caselta Advogados Aurélio Marchini Santos, Daniel Costa Caselta

Mattos Filho, Veiga Filho, Marrey Jr. e Quiroga Advogados Michelle Machado

Pinheiro Neto Advogados Cristianne Zarzur, José Alexandre Buaiz Neto, Leonardo Peres da Rocha e Silva
TozziniFreire Advogados Guilherme Ribas, Marcel Medon Santos, Marcelo Calliari
Wald, Antunes, Vita, Longo e Blattner Advogados Arnoldo Wald
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BRUNO L. PEIXOTO

E-mail:
bpeixoto@araujopolicastro.com.br

Phone:
+55 11 3049 5789
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LUDMILLA M. SILVA
E-mail:
Isilva@araujopolicastro.com.br

Phone:
+55 11 3049 5783

CAROLINA TREVIZO

E-mail:
ctrevizo@araujopolicastro.com.br

Phone:
+5511 3049 5758

Bruno L. Peixoto leads a state-of-the-art
practice focused on representing clai-
mants in antitrust litigation before Bra-
zilian courts and coordinating global
strategies for recovering antitrust da-
mages in international cases. Bruno has
drafted and implemented cutting-edge
antitrust litigation strategies in Brazil and
abroad. He was previously an attorney
at the Ministry of Justice and earned his
LL.M. from the University of Chicago.

Ludmilla M. Silva is an associate and
member of the Antitrust & Competi-
tion team. She focuses her practice on
private enforcement of antitrust law.
Ludmilla graduated from the Univer-
sidade de Sao Paulo, and concluded
graduate studies in economic law at
Fundacao Getulio Vargas with honors.
She was recently admitted to the Mas-
ter of Science of Law (J.S.M./SPILS)
program at Stanford University.

Carolina Trevizo is an associate at
Aratjo e Policastro Advogados and
focuses on competition law and liti-
gation, particularly private enforce-
ment of antitrust law. Carolina gra-
duated from University of Sdo Paulo
in 2019 and is in the process of com-
pleting her double degree (License
en Droit), granted by the University
Jean Moulin Lyon.

Cartel Damage Claims in Brazil

Brazil has experienced an increase in
the number of recovery actions for
cartel damages in recent years due to
several important developments in
the field of private antitrust litigation.
Recent court rulings have further
clarified relevant issues regarding (i)
the moment that the statute of limi-
tations period of individual recovery
actions starts to run; (ii) the effect of
a finding of infringement by the Ad-
ministrative Council for Economic
Defense (CADE, the Brazilian anti-
trust authority); and (iii) the disclo-
sure of information and access to files
related to CADE5 investigations.

In addition, a proposal to amend the
Brazilian Antitrust Law (Law No.
12,529/11), which aims to provide

more incentives for aggrieved parties
to seek compensation for damages
arising from antitrust infringements,
is under final review at the House of
Representatives after being approved
by the Senate. The pro-
posal includes estab-
lishing double damages
and alternate dispute
resolution in certain
cases. Moreover, further
approaches to fostering
private antitrust litiga-
tion are gaining trac-
tion, such as third-party financing.

The first follow-on action for cartel
damages was filed in 2006, after the
Brazilian antitrust authority fined
participants of a cartel in the long-
steel market. This case was a turning
point for private antitrust litigation,

Brazil’s
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inspiring other victims and class as-
sociations to seek damages against
other cartels, such as the industri-
al gases cartels and cement cartels,
among others. The enactment of the
current Antitrust
Law in 2011 was
also a milestone
for private an-
titrust  enforce-
ment since the
new law has
played an im-
portant role in
promoting cartel detection through
an effective leniency program and,
consequently, enhanced anti-cartel
enforcement.

Antitrust enforcement in Brazil, how-
ever, was primarily focused on public
enforcement conducted by CADE.

courts
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Indeed, CADE employed all of its
efforts and resources in developing
cartel prosecution tools, including
its now renowned settlement pro-
gram and using its strong working
relationship with other antitrust au-
thorities around the world. Private
enforcement, however, which acts
as an effective deterrent by provid-
ing due compensation to victims,
has been overlooked. Several initia-
tives have more recently, therefore,
emerged in order to remedy such im-
balances between public and private
enforcement.

Initiatives from the federal govern-
ment (and CADE itself), congress and
the private sector have significant-
ly contributed to promoting private
antitrust enforcement. The House
of Representatives Bill of Law No.
11,275, for instance, which is one
step away from being approved and
entering into force, addresses some of
the perceived hurdles for enhanced
private enforcement and creates fur-
ther incentives for bringing cartel
damage claims. The bill proposes the
creation of a double damages system,
wavering from this multiplier, how-
ever, with infringers which have exe-
cuted leniency agreements or consent
decrees with CADE. Furthermore, in
order to to execute a consent decree
with CADE, it establishes a mandato-
ry provision stating that the settling
party will agree to submit damages
claims to arbitration if the aggrieved
party requests and/or agrees to initi-
ate an arbitration proceeding to adju-
dicate damages claims. Such obliga-
tion, however, does not apply to the
party that first executed a leniency
agreement with CADE.

Recent rulings from Brazils high
courts have also substantially con-
tributed to advancing private actions
for cartel damages. Concerning the
triggering event of the statute of the
limitation period to bring damages
actions, the Superior Court of Justice
(STJ) has consistently ruled that the
statute of limitation period only starts
to run from the moment the claimant
has ‘unequivocal knowledge’ about
the tort and its consequences, i.e.,
awareness of (i) the existence of an
infringement, (ii) the identity of the
wrongdoers, (iii) the existence of
losses and (iv) the causal relationship

between the infringement and the
losses (e.g., Lidia Zaratini Gongalves
and others v. Maria Angela Gongcalves
Cotta (2020); Maria Ilza Vieira da
Silva v. Consorcio Estreito Energia
— CESTE (2020); Eva Araujo Reis
Brito v. Consorcio Estreito Energia —
CESTE (2020); Delaminas Comercio
e Exportacao Ltda v. Dwane Mitch-
ell Toebe (2019); Gilberto Alves de
Almeida v. Consorcio Estreito En-
ergia — CESTE (2019); Dilson Fer-
reira de Lucena v. Jodo Marques das
Neves (2019); Cenpar Comunicacio
S/C Ltda. v. Wilson Casari Romualdo
(2019).).

Applying the STJs abovementioned
understanding, the Court of Appeals
of the State of Sao Paulo has recently
issued a decision in Cimento Itambé
vs. Mendes Junior Engenharia S.A.
(2019), ruling that
CADEs final deci-
sion on the merits
triggers the statute
of the limitation pe-
riod for follow-on
claiming damages.
Indeed, it is only
after CADES infringement decision
that the aggrieved party may be con-
sidered aware of the infringement,
the extent of its consequences, and
therefore, its right to seek compen-
sation.

When it comes to the effect of CADE’s
decisions, follow-on claimants may
rely on CADE5 findings to demon-
strate antitrust infringement, since
Brazilian courts have reaffirmed that
CADES5 ruling represents unequivo-
cal evidence of its existence, see for
instance Association of Hospitals of
Minas Gerais v. Air Products Brasil
Ltda (2012).

Last year, Brazils Supreme Court is-
sued an important ruling reinforcing
the relevance of an infringement deci-
sion from CADE. In Comal Combus-
tiveis Automotivos v. CADE (2019),
the STF decided that courts of law
shall defer to CADE’s findings of fact
considering the agencys expertise
and resources to find whether an
investigated conduct produced anti-
competitive effects on the Brazilian
market. However, this ruling applies
only to findings on the merits, and
therefore, courts of law may still re-
view questions related to due process

enced an
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of law and issues of procedural na-
ture concerning CADE’ proceedings.
Also, the STJ has ordered CADE to
disclose documents and information
obtained during its investigations to
support a follow-on damages action.
According to this decision issued in
Electrolux do Brasil SA v Whirlpool
SA (2016), such documents are not
allowed to remain perpetually sealed
given their relevance to the public,
considering the constitutional princi-
ples of transparency that must guide
the public administration.

This ruling led CADE to issue Nor-
mative Resolution No. 21 of 2018
regulating the disclosure and access
to evidence from its investigations’
files following an intense debate re-
garding the balance between public
and private enforcement. According
to this Regulation,
part of the docu-
ments gathered in
the course of ad-
ministrative pro-
ceedings are dis-
closed after CADE
issues a final deci-
sion, except for pieces of evidence
provided by beneficiaries of lenien-
cy agreements and consent decrees
(e.g., history of unlawful conduct),
documents concerning trade secrets
and confidential and unrelated busi-
ness information, which also remain
sealed.

experi-

Furthermore, third-party litigation
funding in Brazil has been swift-
ly developing. The Brazilian Civil
Code allows aggrieved parties to
assign to a third party the right to
claim compensation when the na-
ture of the obligation, the law, and/or
an agreement with the debtor does
not oppose such assignment. Given
the complexity of private antitrust
claims and, therefore, the considera-
ble amount of time it can take a court
to issue a decision, litigation funding
may provide an alternative solution
for financing both collective and in-
dividual claims.

In conclusion, key recent develop-
ments have advanced cartel damage
claims and are expected to continue
having positive repercussions on the
private antitrust litigation field.
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